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Mr. Sunil Kumar Singhal

Advisor (B & CS)

Telecom Regulatory Authority of india (TRAI/the Authority),
New Delhi.

Through E Mail: sksinghal@trai.gov.in / traicable@yahoo.co.in

Sub; Counter-comments to Consultation Paper Number 12 / 2013 dated
3.12.2013 on Migration of FM Radio Broadcasters from Phase-1I to Phase-
1.

Respected Sir

1. CLEAR MEDIA (INDIA) PVT LTD (CMIPL) provided its comments with nine
others as per the TRAI website. CMIPL thanks TRAI for the prompt
uploading of the comments, which afforded adequate time, and
deliberation to prepare the counter-comments within the due date set by
TRAL i.e. by 24.12.2013.

2. CMIPL notes with great satisfaction the points of agreement within the nine
other responses, which are as follows-
2.1 Consensus that migrating to Phase-III is the most appropriate means
to ensure continuity of broadcast;
2.2 Consensus that linking the migration to Phase-Il bids is the most

appropriate price-discovery mechanism available.
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3.  CMIPL however notes the difference between the 10 responses on the

MOST IMPORTANT ISSUE:

3.1 Is the revenue to the Union of India (Union) an important
consideration in deciding the migration fee, and should the Union
expect an escalation from the last fee that was discovered in the last
auction process held in 2006 OR should broadcasters expect
Concessional Fee for the migration - there are major differences

between the respondents on this point.

4, CMIPL will SINGULARLY focus on the issue of conflict between Concession
that Many Respondents Seek versus the Union's interest in obtaining an

escalation from the fees/rates discovered in the last FM Radio auction in

2006.

5. For the above objective, CMIPL has gone through the following documents

related to Phase-II1 Policy on FM Radio:
5.1 TRAI Recommendations for Phase-Ill dated 22.2.2008
5.2 Union’s Comments for Phase-IlI dated 18.11.2008

5.3 TRAI Comments to Union for Phase-Ill recommendations dated
28.11.2008

6. On Page 95 Para 5.5.1 on the TRAI Recommendations for Phase-1II dated
22.2.2008, TRAI quoting Clause 5.8 of Policy Guidelines for Phase-Il has
stated that, “ Every permission under Phase-1l shall be valid for a period of
ten years from the date of operationalisation of the channel. There shall be no
provision for its extension and it shall automatically lapse at the end of the
period and the permission holder shall have no rights whatsoever to continue
to operate the channel after the date of expiry. Government at the

appropriate time shall determine procedure for issue of fresh permissions and




10.
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no concessional treatment shall be afforded to the permission holders in

the allotment of channels thereafter”.

On Page 96 Para 5.5.4, of the TRAI Recommendations for Phase-IIl dated
22.2.2008, the TRAI states, “Stakeholders suggested that the Government
may charge a lump sum amount at the end of the operation period of 10
years to extend it further by another 10 years. They are of the view that such
sum should be small or at least the same as the bidder paid first time during

bidding process”.

The views of the Union have been extracted from the document dated
18.11.2008, wherein on Page 18 in Para 1.11.5, the Union states that,
“Charging the same amount as OTEF even after the ten year initial period

without charging an escalation therefore will not be_acceptable and
will not be in Government interest...”

The comments of TRAI dated 28.11.2008 to the above point made by the
Union on 18.11.2008 regarding charging the same amount as OTEF without
an escalation is on Page 22, Para 1.11.5 is as follows, “...latest OTEF paid

by any bidder for imilar category city in the same state mavbe kept

as the fee for renewal”.

Clearly there is a policy imperative of not providing concessions to existing
broadcasters. CMIPL response takes into account all past thinking in the
matter whilst ensuring protection of investments made by existing

broadcasters under Phase-II.

The license period proposed for Phase-1ll post effective date of migration

by nine respondents is 15 years. CMIPL had suggested 5 (five) years. After
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factoring in all responses, CMIPL is willing to consider a 15 (fifteen) year

license period for migration.

Assuming the Phase-lll license period is for 15 years, using the average or
the highest Phase-II bid would result in granting a concession to the Phase-
I1 permission holders. This is because Phase-II permission period was 10
years, whereas for Phase-Il1 the permission period is likely to be set for 15
years. Therefore, the migration fee should not be such that it provides a

concession to current permission holders intending to migrate to Phase-III.

If the migration formula implemented for Phase-III migration will result in
the Union collecting revenues amounting to less than 150% of the revenues
generated from the Phase-II one-time fees it would amount to concessions
granted to Phase-Il permission holders, which is not acceptable to the

Union.

The 2005 policy guidelines under which permissions were granted under
Phase-II clearly state that no concessions would be granted to permission
holders. In its response to TRAI dated 17.12.2013 on Page 7 of 17, ENIL,
one of the respondents, has also referred to the fact that no concessional

treatment shall be afforded to permission holders.

In any case, the Association of Radio Operators of India (AROI) claims to
have made an offer to the Union in October 2013 of “highest bid of Phase-
II"” as a fee for new licenses. ENIL states on Page 10 of 17 of its comments
that “While many members found this to be too high, it was agreed upon by
everyone as a way to end the uncertainty”. While optically this appears to
protect the gross revenues collected by the Union, when viewed in light of

the fact that this amount will be applied towards a 15 year future license
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period as against the fact that Phase-11 bids were for a 10 year license
period, such an appreach would result in concessional treatment being
offered to existing permission holders and will not be compatible with the
policy directives already documented under the Union’s policy and TRAI

recommendations.

CMIPL wishes to state on record that it is NOT a Member OF AROI The
views expressed by AROI are neither the views of CMIPL nor are AROI's
views binding on CMIPL.

All the nine other responses by AROI and its Members to the TRAI are
based on one of two options for determining the migration fee - either the
average OTEF (plus a percentage) paid or the highest OTEF paid in Phase-
Il. None of the responses deal with the individual OTEF paid by each
permission holder in Phase-II which has been suggested only by CMIPL,

which is not a member of AROL

The formula suggested by the other nine respondents is in contrast to the
recommendations of the TRAI of 2008 wherein the fee for extension was to
be linked to the OTEF paid by each broadcaster in the previous round of

auction (in this case the auction held in 2006).

At an aggregate revenue collection level for the Union, CMIPL has totalled
all the migration fees that would be collected for each city in A and A+
category under the various options put forth by ARO! and its members.
This exercise is reflected in Table 1. It is important to note from Table 1
that the Union collects the highest revenue from amongst all the proposed
migration options by adopting the suggestion made by CMIPL. Further, the

structural proposition of CMIPL’s suggestion is fully compliant with the
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policy objectives of the Union and the recommendations put forth by TRAI
till date.

Table 1 factors in all A and A+ radio stations and which together
contributed more than two-thirds of all OTEF/Migration Fee collected for
Phase-il in 2006.

Only in the case of CMIPL suggestions (different migration fee calculated @
of 175% of OTEF paid by each member in 2006 for a 15 year Phase-Ill
permission) all the below mentioned criteria are fulfilled:

21.1 “Escalation” in collections of the Union as stated in the Union’s
response to TRAI dated 18.11.2008;

21.2 "No concessional treatment” to Phase-1l broadcasters which was part
of Phase-1l policy and clearly stated on 13.7.2005 (Union Policy
Guidelines of Phase-Il) and repeated in the TRAI recommendations
dated 22.2.2008.

21.3 Achievement of 2008 recommendations of TRAI which links the
extension fee to the OTEF of the previous auction for each

broadcaster.

As per CMIPL suggestion (migration fee @ 175% of amount paid for Phase-
Il for each broadcaster), the migration fee payable in A and A+ cities would
be Rs 1365 crores, whereas the maximum payable under the best scenario
proposed under any of the other nine responses (including that of AROI),
the total migration fee would be Rs 1170 crores {the suggestion made by

Malar Publications Limited).
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CMIPL is the only broadcaster in its market of Delhi that has helped in achieving
the objective as set-out in Clause 11.5 of GoPA and provided “heterogeneous

content” since commencing broadcasting in Delhi in 2006.

This is acknowledged and well documented by ENIL on page 12 of its response
to consultation paper dated 17.12.2013. CMIPL submits that the wide range of
Phase-II OTEF amounts as arising from the transparent auction process held for
the same reflects the belief that plurality of content cannot be achieved by
forcefully co-opting all players in a market to adopt homogeneous business
models that would be a natural evolution of a one-price-for-all fee model.
Unilaterally imposing a common migration fee on all existing permission holders
is sure to result in the Union proactively and willfully acting against the objective

of ‘heterogeneous content’ which is a base requirement of the radio policy.

CMIPL is at the disposal of the Authority to make any further presentations as

maybe required on this very important subject.

Yours truly

gt

Sanjay Hemady

Chief Executive Officer
CLEAR MEDIA (INDIA) PVT LTD

Attachment; Table-1
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