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Consultation on Regulatory Framework for Over-the-Top (OTT) Services

Dear Sir,

The GSMA welcomes the opportunity to submit its views on the Consultation paper (No: 2/2015) of
the Telecom Regulatory Authority of India (TRAI). The GSMA shares TRAl's objective to analyse the
implications of the shift in the competitive landscape with the emergence of Internet Players (also
referred to as Over-the-Top players, OTTs) and understand the options for modernising the regulatory
framework. As the GSMA is an association that represents the interests of the global mobile industry,
we have provided a general response on the topics raised in the Consultation. The response is
structured in three parts — (1) Executive summary of our views with references to relevant questions
in the consultation paper, (2) GSMA views on Net Neutrality and (3) GSMA views on the regulation of
OTTs.

The GSMA looks forward to continued dialogue with the government and the regulator as they review
the regulatory framework. Please do not hesitate to contact us if you have any questions on the above
ISsues.

Sincerely,

Sanfeep Karanwal
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GSMA Response to TRAI Consultation on Net Neutrality and Regulation of Internet Players
April 2015

Executive Summary

In relation to the questions on Net Neutrality and regulation of mobile operators, the GSMA is of the
view that:

1. The mobile communications industry in India is a dynamic industry that is evolving not only in
terms of the technical and operational aspects of the network, but also in terms of the range
of offers to consumers and associated business models. In considering options related to Net
Neutrality and OTTs, the GSMA believes that the TRAI should take utmost care not to have a
negative impact on the significant contribution! of mobile network operators to innovation
and investment in India and create an environment conducive for investments.

2. Traffic management is an essential function of networks to manage the growing volumes of
data traffic and to meet the performance expectations of the different traffic types to ensure
better experiences for all consumers. We hope TRAI will recognize the importance of traffic
management for efficient network management and service delivery, and the increased need
for such practices as networks and services become more complex.

3. Regulations that prohibit traffic management or prescribe a limited set of permissible cases
are not future-proof and will have unintended conseqdences for innovation, investments and
the quality of experience for the users of the services. The GSMA is of the view that mobile
operators should be permitted the flexibility to differentiate between different types of traffic
to ensure the Internet remains open and functional. ?

4. Operators should continue to have the flexibility to offer a variety of tariffs to consumers and
agree commercial arrangements with content and application providers. We hope TRAI will

recognize the current level of competition intensity to provide affordable mobile services and
choices to consumers in India. The GSMA is of the view, therefore, that no additional

regulation of commercial practices and tariff structures are necessary on the basis of abstract
consumer harm.?

5. The competitive mobile communications market in India is delivering choice, innovation and

value-for-moneyv for consumers. In this context, the GSMA believes that no further regulation

on operators related to Net Neutrality is necessary. Existing competition and regulatory

! In 2014 alone, the overall economic impact of mobile technology in India amounted to approximately US $115 billion in
value-added terms, representing an economic contribution of around 5.5 per cent of the country’s GDP last year

* Related to question 10 on forms of traffic management.

3 Related to question 14 on differential pricing practices.




frameworks are sufficient to ensure a competitive market. Additional regulation s not
necessary as there are sufficient consumer protection regulations related to these principles *

6. The GSMA believes that, rather than regulation, the TRAI should focus its efforts on the
development of a principles-based approach to Net Neutrality that is sufficiently flaxible to
capture current and future developments. Using principles will avoid unintended
consequences in this rapidly changing environment while enhancing consumer understanding
of their choices and encouraging investment and innovation by operators.

In relation to the questions on regulation of Internet Players / Over the Top providers (OTTs), the
GSMA is of the view that:

1. Expansion of mobile data networks and growth of OTT services has changed the competitive

landscape in which services, including traditional voice and messaging services, are offered to
consumers.

2. The current telecommunications regulatory framework with its greater regulatory intensity
on operators does not reflect the emerging competitive landscape. Public authorities should
consider the impacts of the new competitive landscape and modernise the regulatory
framework so that no single entity or type of entity is disadvantaged due to regulatory
imbalances. In considering modernisation of the regulatory framework, the GSMA believes

that the TRAI should take full account of the concept of “same rules for the same service” and

ensure a single, consistently applied framework is in place covering all competitors regardless
of technology or the type of provider. The GSMA also believes that the TRAI should focus its

efforts on reducing the overall regulatory burden on operators. °

3. Telecom operators should have the same extent of regulatory flexibility as other providers in
the broader internet ecosystem. Operators should be free to agree commercial arrangements
with content and application providers, including two-sided business models that are used in
the broader internet ecosystem and in other industries. Regulation should not prohibit such

commercial practices.®

* Related to question 9 on principles listed by TRAI at para 5.47
> Related to question 5, 6, 7 and 12 on regulatory imbalances and modernisation.
° Related to question 4 on pricing options.




Net Neutrality: Traffic management preserves the open internet

There are several interpretations of the term “Net Neutrality”. The strict interpretation that all
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A broader view of the term “Net Neutrality” refers to the principle that the internet should be
an open platform for freedom of expression, innovation and socio-economic development. Mobile
operators are committed to maintaining the open inte
different service packages do not contradict this belief in the open internet. Without managing data
traffic, operators cannot efficiently meet consumers’ demands to access different types of
applications and services through their mobile connections. Forcing them, through Net Neutrality
regulations, to be detached from their network traffic is neither operationally practical nor necessary.

Networks are designed to carry different types of traffic that cannot be treated equally

The strict interpretation of Net Neutrality that requires treating each bit of data equally ignores
the reality of how networks are designed and how consumers use it. Internet Protocol (IP) based
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networks have been designed to route IP data packets according to their performance characteristics.
Packet delivery needs to take into account multiple characteristics - type of traffic, destination of
packet, availability of routing options, network propagation environment, etc. For example, time-
sensitive services such as voice calls and video conferencing should be prioritised over delay-tolerant
services such as file sharing and emails to meet the consumer expectations of different services and

to support critical communication needs.

Traffic management has been used in previous generation of networks and the need is greater
than before due to the wider variety of services with different requirements. Similar to the
prioritisation of voice calls in 2G and 3G networks, voice calls are prioritised over 4G networks based
on open standards developed by international standards organisations.” The sophistication of traffic
management will evolve as an increasing number of complex applications begin to use mobile
networks and a growing number of device types access those applications.® A number of approaches,
for example caching and Content Delivery Networks (CDNs), are also used across the Internet
ecosvstem to improve service deliverv to end-users.

The efficient way to manage multiple traffic types is not to treat all traffic with the same priority,
but to match the prioritisation of network resources to the traffic characteristics and the service
requirements.

’ For example, 3" Generation Partnership Project (3GPP) has standardised Voice over Long Term Evolution (VoLTE) for the
provisioning of voice calls on LTE networks based on managed resource allocation for VoLTE calls.

* The vision for next ge2neration 5G networks illustrates this complexity where billions of devices, from phones to cars,
could communicate to each other within fraction of seconds.




Traffic management is an essential function of networks

Mobile operators use traffic management techniques to efficiently manage network resources
and to support multiple users and services on their networks.

The volume of traffic carried by mobile networks keeps growing. All the forecasts indicate that
new applications and services will emerge and traffic volumes will continue to grow. Cisco, a global
corporation that makes network equipment, predicts that global mobile data traffic will increase
nearly ten-fold over the next five years.” Internet traffic is forecast to grow by five fold in Indiz
between 2013 and 2018.1° In addition to managing increasing volumes, networks also have to
consider the performance characteristics of different services. For example, video streaming services
consume inordinate amounts of network bandwidth — a lot more than downloading emails or
searching for information — and can result in degraded experience to all users, if traffic is not
managed.™ Cisco forecasts video traffic will be 72% of global mobile data traffic by 2019, compared
to 55% at the end of 2014. As such, bandwidth-heavy video traffic will be an important factor in
network investments and network management.

Traffic management measures help balance the network resource usage of bandwidth-heavy
applications (e.g. video streaming) versus time-sensitive applications (e.g. remote alarm monitoring,
autonomous vehicle communications, health wearables). Thev also help with optimisation of content
delivery by adapting the parameters to the network and device conditions; for example, the bit rate
and the format (size) of a video clip is optimised to the network condition and device type to deliver
a “less-jittery” performance to the consumer. This also reduces unnecessary data consumption costs.

Traffic management techniques are also necessary and appropriate in a variety of other
operational and commercial circumstances:

¢ Network integrity: Protecting the network and customers from external threats, such as
malware and denial-of-service attacks

e Child protection: Applying content filters that limit access to age-appropriate content

e Subscription-triggered services: Taking the appropriate action when a customer exceeds the
contractual data-usage allowance, or offering charging models that allow customers to choose
the service or application they want

e Emergency calls: Routing calls to emergency services

e Monitor illegal content: Following a court order or in relation to voluntary actions, monitor
spam and inappropriate content from specific sites(s)

® Source: http://newsroom.cisco.com/release/1578507/Cisco-Visual-Networking-Index-VNI-Mobile-Forecast-
ProjectsNearly-10-fold-Global-Mobile-Data-Traffic-Growth-Over-Next-Five-Years?utm medium=rss

10 As noted at para 2.57 of TRAI's consultation document.

'+ According to Netflix, the video streaming service, standard definition video consumes just under 1 GB per hour and high
definition video up to 3 GB per hour. Source: https://help.netflix.com/en/node/87




There are regulated obligations on operators to ensure network security, chiid protection,
provision of emergency calls and quality of service — these can only be achieved with continued
flexibility to manage traffic. Innovations in traffic management will continue as new technologies and
services are developed. Regulatory intervention should not have the unintended consequence of
restricting service delivery and innovation. 2

Operators need technical and commercial flexibility

Traffic management does not imply blocking of a specific content or application provider on the
network. On the contrary, active management of network resources makes the consumer experience
better and networks more efficient. This is particularly important in mobile networks. With finite
network capacity, mobile networks experience congestion. This may arise due to seasonal traffic load
(e.g. New Year celebrations), unexpected events (e.g. major road accident) and high data downloads
(e.g. watching cricket matches on mobile phones). Traffic management may result in constraining the
capacity allocated to certain types of traffic (e.g., video streaming traffic) to ensure that they do not
overload the network. This is an essential mechanism to prevent the network from failing during traffic
peaks, and to ensure access to essential services. Not doing so would result in time-critical services
not being delivered within the expected performance bounds.

Traffic management also allows operators to offer a variety of tariffs to consumers with
different combinations of price, throughput and inclusive data allowance. This benefits each consumer
as he/she pays for what he/ she needs. It also allows operators to support innovative services and
business propositions by provisioning capacity with different price and performance attributes to
content and application providers. New services in industries such as healthcare and automotive
require assured deiivery over the broadband infrastructure.'® Net Neutrality rules that pronibit the
technical and commercial flexibility to offer differentiated services and associated business models
can hinder the development of these types of innovative technologies and services. The GSMA agrees
with TRAI's view that adoption of strict Net Neutrality rule would make it impossible to offer
differential quality of services to meet different service requirements and therefore such rules should
be avoided.'*

The GSMA is of the view that to ensure the Internet remains open and functional, mobile
operators should be permitted the flexibility to differentiate between different types of traffic.

Operators shouid be free to agree commercial arrangements with content and application
providers. Such arrangements can benefit consumers and businesses by aligning investment
incentives with technological and market developments and improving the affordability of services for
consumers. Regulations should not prohibit the availability of commercial offers such as zero-rated
and sponsored data offers. These obviously offer benefits to consumers by encouraging them to use
the internet and to try new services without worrying about data consumption costs. They also

- o s

*2 Paragraph 5.26 of TRAI's consultation document notes that rigid Net Neutrality would preclude traffic management
practices notwithstanding the compelling need for such practices.

> TRAI's consultation document refers to an example of assured and fast connectivity in the area of telemedicine at para
.17

14 As noted at para 5.36
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provide opportunities for new content and application providers to make use of the marketing,
distribution and billing platform of operators and compete with established providers in the broader
internet ecosystem. A general prohibition of commercial practices and tariff models will have 2
negative impact on consumer choice, internet growth and innovation.

Provisioning of different types of differentiated services over the broadband infrastructure will
encourage operators to invest in their networks and offer innovative services to consumersas it is in
their strategic interest to provide the best end-user experience to all their consumers. This is
demonstrated by the numerous tariff plans that are currently offered to consumers to access the
internet without any restriction. Furthermore, these are also opportunities to raise additional
revenues to support further investment in network capacity benefitting all content and applications
providers and consumers. Differentiated services or multiple pricing models do not mean slow and
inefficient delivery for other services. As operators invest and innovate, through the deployment of
new technologies and services, the choices and the speeds for consumers will continue to improve.

Additional regulation of operators is not necessary

The TRAI notes in its consultation paper that the primary question is the ability of public
authorities to foster effective competition and to address anti-competitive behaviour.*®

The competitive mobile market in India is delivering choice, innovation and value-for-money for
consumers and therefore no further regulation on the provision and operation of IP-based services is
necessary. A competitive market, rather than regulation, is the best way to ensure that the Internet
remains a platform for growth and innovation. The competitive market is delivering and enhancing
the open internet in India.

Mobile operators compete along many dimensions such as pricing of service tariffs and devices,
minutes and data allowance, bundled content and applications, network quality and coverage. The
mobile market in India is very competitive with intense competition between operators.

At this stage, when the technologies, services and commercial models of the internet ecosystem
are evolving, the best way to deal with the debate on Net Neutrality in India is to let the market find
balanced solutions through competition to meet consumer expectations. The existing legal and
regulatory framework in India provide authorities adequate safeguards to address potential concerns
that mav arise. Any potential anti-competitive conduct, if anv in the future, can be dealt under existing

Competition Law framework.®

The GSMA believes that, rather than regulation, the TRAI should focus its efforts on the
development of a principles-based approach to Net Neutrality that is sufficiently flexible to capture
current and future developments.!’ Using principles will avoid unintended consequences in this
rapidly changing environment while enhancing consumer understanding of their choices and
encouraging investment and innovation by operators. Additional regulation is not necessary as there

1> Reference to para 5.21
'* The Competition Act 2002 of india Competition Act has safeguards to deal with anti-competitive behaviour.
17 At paragraph 5.47, TRAl lists four principles — effective competition, transparency, switching and quality of service.
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